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DEPARTMENT  OF  HEALTH. 
EDUCATION,  AND  WELFARE 

Office  of  Human  Development 
Services 

45  CFR  Part  1328 

Grants  to  Indian  Tribal  Organizations 
for  Social  and  Nutrition  Services 

agency:  Office  of  Human  Development 
Services  (HDS),  HEW. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Administration  on  Aging 
(AoA),  in  the  Office  of  Human 
Development  Services,  is  proposing 
regulations  for  a  new  program  for  older 
Indians  authorized  by  Title  VI  of  the  . 
01d?r  Americans  Act,  as  amended.  The 
purpose  of  the  "Grants  to  Indian  Tribal 
Organizations"  program  is  to  promote 
the  delivery  of  social  services,  including 
nutrition  services,  to  Indians 
comparable  to  services  provided 
through  grants  for  State  and  community 
programs  on  aging.  Eligible  tribal 
organizations  will  be  able  to  apply  for 
direct  funding  to  pay  the  costs  of 
providing  social  and  nutrition  services 
to  Indians  age  60  and  older,  and  to 
acquire,  alter,  construct  or  renovate 
multipurpose  senior  centers. 
dates:  Closing  Date  for  receipt  of 
comments  is  February  4, 1980. 

ADDRESS:  Comments  may  be  mailed  or 
delivered  to:  Administration  on  Aging, 
HEW  North  Building,  Room  4748,  330 
Independence  Avenue  SW^ 

Washington.  D.C.  20201;  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  holidays.  Agencies  and 
organizations  are  requested  to  submit 
comments  in  duplicate.  Beginning  two 
weeks  from  today,  comments  may  be 
inspected  in  Room  4748  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Frances  M.  Holland,  Division  of 
State  and  Community  Programs,  HEW 
North  Building,  Room  4643,  330 
Independence  Avenue  SW., 

Washington.  D.C.  20201,  (202)  472-3058. 
SUPPLEMENTARY  INFORMATION: 

Background 

History  of  the  Older  Americans  Act 
(OAA) 

The  O.AA  was  originally  enacted  in 
1965.  It  authorized  grants  to  State 
agencies  on  agining  to  start  community- 
based  social  service  projects  for  older 
Americans. 

The  Act  was  amended  seven  times 
between  1965  and  1978.  The  most 
significant  amendments  were  passed  in 


1972  and  1973.  In  1972,  Title  VU 
authorized  a  nutrition  program  and 
funds  were  awarded  to  local  community 
projects  to  provide  nutrition  services  to 
older  persons.  In  1973,  the  Title  III  social 
service  program  was  revised 
substantially  to  provide  for  better 
organization  at  the  State  and  local 
levels.  The  1973  amendments  also  added 
a  new  Title  V  to  the  Act,  which 
authorized  direct  grants  to  local 
community  agencies  to  pay  part  of  the 
cost  of  acquiring,  renovating,  altering, 
and  initial  staffing  of  facilities  for  use  as 
multipurpose  senior  centers. 

The  1975  amendments  specified  that 
four  priority  services  be  included  in 
State  plans:  transportation,  home 
services,  legal  services,  and  residential 
repair  and  renovation.  These 
amendments  also  added  a  new  section 
303(b)(3)(A)  to  the  Act.  This  section 
authorized  the  Commissioner  to 
withhold  a  portion  of  a  State’s  allotment 
and  to  grant  it  directly  to  an  Indian  tribe 
if  he  or  she  determined  that  that  State 
had  failed  to  provide  benefits  to  older 
Indians  that  were  equivalent  to  those 
provided  to  non-Indian  older  persons, 
and  that  the  Indians  would  be  better 
served  by  a  direct  grant  This  provision 
was  never  used. 

The  1978  Amendments 

The  President  signed  the 
Comprehensive  Amendments  to  the 
Older  Americans  Act  on  October  18. 
1978  (Pub.  L.  95-478).  These 
amendments  restructured  and 
reorganized  the  OAA  programs  by 
consolidating  the  separate  social 
services,  senior  centers,  and  nutrition 
services  programs. 

The  1978  amendmenb  also  enacted 
Title  VI,  a  new  direct  grant  program  to 
Indian  tribal  organizations  for  older 
Indians.  Title  VI  is.  in  large  part  the 
result  of  Congressional  response  to 
initiatives  by  several  national  Indian 
organizations  who  were  spurred  by  the 
inequities  older  Indians  were 
experiencing  in  the  lack  of  ser\aces 
being  received  under  the  OAA. 

Public  Participation  in  Developing  the 
Proposed  Rules 

AoA  began  to  involve  the  public  in 
developing  these  proposed  regulations 
immediately  after  the  enactment  of  the 
1978  amendments.  Several  meetings 
were  held  in  October,  1978,  with  staff 
from  the  National  Indian  Council  on 
Aging  (NICOA.) 

These  meetings  were  followed  by  a 
two-day  meeting  on  November  13  and 
14, 1978,  attended  by  representatives 
from  AoA.  NICOA,  the  National  Tribal 
Chairman’s  Association  (NTCA),  the 
Administration  for  Native  Americans 


(ANA),  the  Bureau  of  Indian  Affairs 
(BIA),  the  Indian  Health  Service  (IHS), 
and  the  Intradepartmental  Council  on 
Indian  Affairs.  This  group  developed 
specific  recommendtions  regarding  the 
policy  and  program  directions  for  the 
Title  VI  program  for  older  Indians. 

These  were  carefully  considered  and 
many  have  been  used  in  these  proposed 
regulations. 

Since  that  time,  AoA  staff  has 
consulted  frequently  with  NICOA. 
Additionally,  AoA  staff  has  conducted 
several  onsite  visits  to  Indian 
reservations  to  consult  directly  with 
tribal  governments  and  staff  that 
provide  social  and  nutrition  services  to 
older  Indians.  These  onsite  visits 
confirmed  most  of  the  NICOA 
recommendations. 

We  began  the  process  of  broad  public 
involvement  in  developing  the  proposed 
regulations  for  Title  III  Grants  for  State 
and  Community  Programs  on  Aging  at 
the  same  time  that  we  began  the  process 
for  Title  VI.  AoA  published  a  notice  in 
the  Federal  Register  on  January  31, 1979 
(44  FR  6155)  of  its  decision  to  develop 
regulations  for  Title  VI. 

Organization  of  These  Proposed  Rules 

This  Notice  of  Proposed  Rulemaking 
contains  all  the  program  regulations 
necessary  to  implement  Title  VI  of  the 
Older  Americans  Act,  as  amended. 
Proposed  regulations  for  Title  III  were 
published  in  the  Federal  Register  on  July 
31, 1979  (44  FR  45032).  Since  many  of  the 
provisions  of  these  proposed  regulations 
are  similar  to  those  in  the  proposed  Title 
III  regulations,  we  considered  cross- 
referencing  in  these  regulations  to  the 
Title  III  regulatons.  However,  we 
decided  that  the  Title  VI  regulations 
would  be  easier  to  use  if  all  the 
requirements  for  Title  VI  were  set  forth 
in  one  place.  The  proposed  Title  111 
regulations  should  be  read  together  with 
these  regulations. 

These  regulations  are  grouped  under 
five  headings:  The  Introduction 
(§§  1328.1  through  1328.5)  described  the 
basis  and  scope  of  the  program  for 
Indians,  age  60  and  over.  It  also  contains 
the  definitions  applicable  to  part  1328 
and  other  departmental  regulations.  The 
Sections  on  eligibility  and  tribal 
organization  responsibilities  (§§  1328.7 
and  1328.9)  include  the  requirements 
that  a  tribal  organization  must  meet  in 
order  to  be  eligible  and  to  receive  a  Title 
VI  grant.  The  Sections  on  required  and 
optional  services  (§§1328.11  through 
1328.21)  specify  the  services  that  a  tribal 
organization  must  provide  if  it  receives 
a  Title  VI  grant,  and  those  which  are 
optional.  Separate  sections  specify  the 
requirements  that  must  be  met  in 
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providing  nutrition,  legal,  information 
and  referral,  and  ombudsman  services. 

The  Sections  on  Indian  multipurpose 
senior  centers  §§  1328.23  through 
1328.29)  provide  that  Title  VI  funds  may 
be  used  to  acquire,  alter,  renovate, 
lease,  and  staff  a  multipurpose  center. 
Definitions  applicable  to  these  activities 
are  included.  Use  requirements  and 
construction  and  safety  standards  that 
must  be  complied  with,  are  set  forth,  as 
are  requirements  for  funding  for  surplus 
educational  facilities  from  the  Bureau  of 
Indian  Affairs.  The  Sections  on 
application  requirements  (§§  1328.31 
through  1328.41)  specify  preapplication 
and  application  procedures  and 
procedures  for  application  disapproval, 
tehnical  assistance,  and  appeals. 

Major  Issues 

1.  Relationship  Between  Titles  VI  and 
III 

The  Act  establishes  the  general 
relationship  between  Titles  VI  and  III  in 
the  statements  of  purpose  for  each  Title. 
Section  601  states  “It  is  the  purpose  of 
this  Title  to  promote  the  delivery  of 
social  services,  including  nutrition 
services,  for  Indians  that  are 
comparable  to  services  provided  under 
Title  III.”  In  the  statement  of  purpose  for 
Title  III,  state  and  local  agencies  are 
charged  with  the  responsibility  of 
planning  and  providing  social  and 
nutrition  services,  and  multipurpose 
senior  centers,  in  order  in  part  to 
“secure  and  maintain  maximum 
independence  and  dignity  in  a  home 
environment  for  older  individuals  *  *  *" 

We  have  spent  a  great  deal  of  time 
and  effort  analyzing  the  relationship 
between  the  provisions  of  Title  III  and 
Title  VI.  We  think  that  it  is  necessary  to 
understand  the  Title  III  program  in  order 
to  understand  Title  VI.  The  objeotives  of 
Title  III  relative  to  assuring  maximum 
independence  and  well-being  for  all 
older  persons  are,  we  believe,  equally 
valid  goals  for  Title  VI.  The  unique 
characteristic  of  Title  VI  is  that  it  is 
designed  to  accomplish  these  goals  for 
older  Indians  through  direct  Federal 
grants  to  Indian  tribal  organizations, 
rather  than  through  State  and  area 
agencies. 

There  is  a  basic  idea  of  parallelism  to 
Title  III  in  Title  VI:  but  we  have  been 
conscious  in  the  development  of  these 
regulations  not  to  extend  this 
parallelism  too  far.  We  have  recognized 
the  unique  cultural  differences  of  the 
Indian  population  and  the  necessity, 
therefore,  in  a  number  of  cases,  to 
propose  choices  in  favor  of  what  is  most 
suited  to  the  special  needs  of  older 
Indians  living  in  the  context  of  their 
culture.  These  proposed  choices  are 


explained  in  detail  in  our  discussion  of 
the  service  provisions  of  these  proposed 
regulations.  As  in  Title  III,  benefits 
derived  from  the  Title  VI  program 
cannot  be  considered  as  a  part  of  an 
older  Indian’s  personal  income 
qualifying  for  other  Federal  program 
beneBts. 

At  certain  points,  Title  III  and  Title  VI 
intersect,  rather  than  nm  along  parallel 
lines.  There  are  questions,  for  instance, 
concerning  the  eligibility  of  older 
Indians  for  services  under  Title  III  in 
those  circumstances  where  a  tribal 
organization  “represents”  those  older 
Indians  for  purposes  of  Title  VI.  The 
distinctions  proposed  in  these 
regulations  between  “tribe”  and  “tribal 
organization”  also  have  a  bearing  on 
Title  III  because  of  the  continuing 
responsibility  which  an  area  agency  has 
for  older  Indians  who  are  members  of  a 
“tribe”  but  are  not  represented  by  a 
“tribal  organization”  under  Title  VI. 

From  a  funding  perspective,  there  are 
also  points  at  which  Title  III  and  Title  VI 
intersect.  For  example,  title  VI  does  not 
become  operational  unless  at  least  $5 
million  is  appropriated  for  it.  This  fact 
has  a  direct  bearing  on  the  Title  III 
program,  and  most  particularly  on  the 
decisions  which  State  and  area  agencies 
must  make  in  the  development  of  their 
State  and  area  plans.  State  and  area 
agencies  must  be  aware,  not  only 
whether  there  is  an  appropriation  for 
Title  VI,  but  also  whether  the  individual 
Indian  tribal  organizations  in  their  area 
of  responsibility  will  apply  for  Title  VI 
funding  or  seek  to  be  considered  under 
Title  III.  Related  to  this.  Title  VI  requires 
a  reallotment  from  States  of  an  amount 
of  Title  III  funds  “attributable  to”  the 
Indians  served  under  Title  VI  who  were 
also  counted  for  purposes  of  the  State’s 
Title  III  allotment. 

2.  Services  Required  Under  Title  VI 

Section  604  of  the  Act  establishes 
specific  relationships  between  the 
service  requirements  for  Titles  VI  and  III 
in  three  instances.  Section  604(a)(9) 
requires  full  compliance  with  certain 
Title  III  requirements  concerning  the 
acquisition,  alteration,  renovation  and 
construction  of  multipurpose  senior 
centers.  Sections  604(a)  (8)  and  (10) 
require  that  nutrition,  legal  and 
ombudsman  services  provided  under 
Title  VI  be  delivered  or  made  available 
“substantially  in  compliance”  with  the 
provisions  of  Title  III. 

One  major  issue  is  the  meaning  of 
“substantially  in  compliance.”  We  think 
we  have  the  discretion  to  interpret 
“substantially  in  compliance”  to  mean 
that  tribal  organizations  under  Title  VI 
would  only  need  to  meet  certain 
essential  requirements  for  service 


delivery.  These  proposed  regulations  set 
forth  those  requirements,  but  omit  many 
Title  III  service  delivery  requirements 
that  are  not  specifically  required  by 
Title  VI.  Significant  Title  III  service 
delivery  requirements  which  we  have 
omitted  include  the  requirement  for 
preference  for  those  with  greatest 
economic  or  social  need  (§  1321.109), 
and  the  requirement  for  development  of 
a  comprehensive  and  coordinated 
service  delivery  system  (§  1321.75).  We 
think  the  proposed  regulations  should 
and  do  give  the  tribal  organizations 
considerable  flexibility  to  administer 
this  new  Title  VI  program  by  allowing 
them  to  select  the  methods  of  delivering 
the  services,  and  to  provide  additional 
services  beyond  those  required  by  the 
Act. 

Section  604(a)(6)(8)  and  (10)  of  the  Act 
requires  a  tribal  organization  to  provide 
for  four  services:  Nutrition,  legal, 
ombudsman,  and  information  and 
referral. 

We  are  proposing  the  following 
requirements  for  each  of  the  four 
statutorily  required  services: 

•  Nutrition  Services  (Section  1328.15). 
Section  307(a)(13)(B)  of  the  Act  requires 
that  a  nutrition  program  funded  under 
Title  ni  must  provide  meals  in  a 
congregate  setting.  This  requirement 
developed  out  of  demonstration  projects 
that  showed  that  eating  together  has  a 
social  function  and  that  congregate 
meals  is  one  method  of  breaking  the 
isolation  common  to  older  individuals. 

Though  traditions  vary  from  tribe  to 
tribe,  it  is  clear  that  congregate  meals  on 
a  daily  basis  are  not  a  common  Indian 
tradition.  'Through  experience  and 
discussions  with  NICOA,  we  have 
learned  that  in  many  Indian  tribes  with 
nutrition  programs  hinded  under  the 
OAA,  older  Indians  are  apparently 
faced  with,  the  dilemma  of  either  going 
against  their  own  traditional  way  of 
eating,  or  of  not  participating  in  the 
program.  We  have  also  been  told  by 
staff  at  nutrition  sites  on  reservations 
that  older  Indians  frequently  live  in 
remote  areas,  and  it  is  difficult,  often 
impossible,  for  them  to  come  to  a 
centrally  located  site.  For  these  reasons, 
the  proposed  regulations  allow  the  tribal 
organization  to  decide  whether  to  serve 
meals  at  home;  in  a  congregate  setting: 
or  both. 

•  Legal  Services  (Section  1328.17).  We 
have  adopted  many  of  the  general  legal 
services  requirements  in  the  proposed 
Title  III  regiilations.  Although  we  have 
adopted  the  requirements  for 
coordination  with  Legal  Services 
Corporation  grantees,  and  with 
members  of  the  private  bar,  we  have  not 
included  the  requirement  that  services 
funded  under  the  OAA  be  concentrated 
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on  those  with  greatest  economic  or 
social  need.  We  would  also  not  require 
the  tribal  organizations  to  award  legal 
services  funds  to  whichever  grantee  it 
determined  met  most  fully  the  general 
requirements  for  Title  in  providers 
specified  in  §S  1321.105  through  1321.115 
of  the  proposed  Title  III  regulations. 
These  requirements,  such  as  preference 
to  those  with  greatest  economic  or 
social  need,  and  maintenance  of  non- 
Federal  support  for  services,  are 
generally  not  applicable  to  Title  VI.  In 
addition,  these  requirements  might  make 
it  more  difficult  for  the  tribal 
organization  to  implement  the  Indian 
preference  for  subgrants  and  contracts 
required  by  Section  7(b)  of  the  Indian 
Self  Determination  Act  and  contained  in 
these  proposed  regulations  at 
§  1328.13(b)(i). 

For  a  full  discussion  of  the  issues 
regarding  legal  services,  read  the 
preamble  of  the  proposed  Part  1321  in 
the  Federal  Register,  of  July  31, 1979, 
beginning  on  page  45040. 

•  Information  and  Referral  Services 
(Section  1328.19).  Section  604(a)(6]  of  the 
Act  requires  each  applicant  to  provide 
for  information  and  referral  (I&R) 
services.  We  propose  to  adopt  the  Title 
III  requirement  that  I&R  must  be 
provided  in  the  language  spoken  by  the 
older  individuals,  if  a  significant  number 
of  older  Indians  do  not  use  English  as 
their  principal  language.  We  also 
propose  to  require  the  tribal 
organization  keep  a  list  of  requests  for 
services  so  this  information  can  be  used 
as  the  basis  for  planning  and  developing 
the  Title  VI  program,  both  locally  and 
nationally. 

•  Ombudsman  Services  (Section 
1328.21).  We  propose  for  several  reasons 
to  limit  the  requirement  to  provide 
ombudsman  services  to  those  tribal 
organizations  whose  designated  service 
area  includes  a  long-term  care  facility. 
First,  w'e  are  not  sure  how  ombudsman 
services  should  function  on  a 
reservation.  Second,  requiring  a  tribal 
organization  to  provide  ombudsman 
services  to  all  older  Indians  residing  in 
long-term  care  facilities  off  reservation 
would  pose  an  undue  financial  and 
administrative  burden.  Third,  we  are 
uncertain  how  the  tribal  organization 
would  have  the  legal  authority  to  require 
access  to  patients’  records,  if  the  facility 
is  not  on  reservation  lands.  However, 
we  encomage  tribal  organizations  to 
enter  into  cooperative  agreements  with 
appropriate  agencies  to  assure  that  all 
older  Indians  residing  in  long-term  care 
facilities  in  the  State  have  the  benefit  of 
ombudsman  services.  For  a  full 
discussion  of  policy  issues  regarding  the 
ombudsman  program,  including  a 


definition  of  a  long  term  care  facility, 
see  the  Preamble  of  the  proposed  part 
1321  published  in  the  Federal  Register 
on  July  31, 1979,  beginning  on  page 
45041. 

3.  Optional  Services  (Section  1328.11(b)) 

Isolation,  traditions,  language,  life 
style,  and  other  cultural  and  social 
factors,  have  resulted  in  a  unique  set  of 
needs,  as  well  as  strengths,  in  the  Indian 
communities.  These  regrilations  propose 
to  fund  imder  Title  VI  all  services 
explicitly  listed  in  Section  321(a)  of  the 
Act.  In  addition,  we  have  included  the 
option  of  providing  other  services  that 
should  meet  the  particular  needs  of 
older  Indians.  Section  321(a)(12) 
provides  that  the  social  services  that 
may  be  included  in  a  State's  Title  III 
plan  include  “any  other  services;  if  such 
services  meet  standards  prescribed  by 
the^  Commissioner  and  are  necessary  for 
the  general  welfare  of  older 
individuals."  Since  the  purpose  of  Title 
VI  is  to  promote  delivery  of  social 
services  comparable  to  those  provided 
under  Title  lU,  and  Section  603 
authorizes  the  Commissioner  to  make 
grants  under  Title  VI  for  those  social 
services,  we  think  we  can  use  the 
authority  contained  in  Title  III  to 
identify  and  fund  under  Title  VI  any 
social  services  that  meet  the  special 
needs  of  older  Indians. 

These  proposed  regulations  place 
considerable  emphasis  on  the  four 
required  services.  This  does  not  mean 
that  only  these  services  vrill  be  funded, 
or  that  a  grant  award  should  be 
distributed  equally  among  these  four 
services.  AoA  has  limited  knowledge  of 
which  social  services  are  needed  by 
older  Indians.  We  do  know  from  our 
consultation  with  NICOA  and  project 
staff  on  reservations  that  the  services 
provided  under  Title  III  do  not 
adequately  serve  the  Indian  community. 
These  proposed  regulations  include,  by 
way  of  example,  such  additional 
services  as  water  service,  fuel,  road 
clearing,  and  temporary  shelters. 

We  wish  to  make  clear  that  we  will 
approve  the  use  of  Title  VI  funds  for 
additional  optional  social  services  not 
specified  in  these  regulations  if  the 
tribal  organization  demonstrates  in  its 
application  that  those  services  are 
necessary  for  the  welfare  of  the  Indians 
it  serves. 

4.  Indian  Multipurpose  Senior  Centers 

General.  Under  Title  VI,  the  tribal 
organization  has  the  option  to  use  funds 
to  renovate,  construct,  purchase,  lease, 
or  staff  a  multipurpose  senior  center.  If 
the  tribal  organization  chooses  to  use 
funds  for  any  of  these  purposes,  it  must 
comply  with  the  requirements  of 


proposed  §  §  1328.23  through  1328.29. 
These  requirements  are  based  on 
Section  604(a)(9)  of  the  Act  which 
requires  compliance  under  Title'VI  with 
Sections  307(a)(14)(A)(i)  and  (iii), 
307(a)(14)(B)  and  307(a)(14)(C)  of  the 
Act.  lliese  sections  of  the  Act  set  forth 
the  requirements  governing  the  use  of  an 
acquired  or  constructed  center;  the 
requirement  that,  in  the  case  of  purchase 
or  construction,  no  other  facility  in  the 
community  has  been  found  that  is 
suitable  for  leasing;  and  the  requirement 
for  compliance  with  the  mininium 
standards  of  construction,  particularly 
the  Architectural  Barriers  Act  of  1968. 
We  have  decided  not  to  propose  for 
Title  VI  any  of  the  minimum  service 
delivery  requirements  proposed  for 
centers  funded  under  Title  III.  See 
§  1321.121(c)(2)  of  the  proposed  Title  III 
regulations.  We  think  experience  will 
show  how  these  centers  can  best  serve 
older  Indians. 

•  Surplus  Education  Facilities 
(Section  1328.29).  A  number  of  issues 
arise  in  the  implementation  of  Section 
606  of  the  Act,  which  authorizes  the 
Secretary  of  the  Interior  to  “make 
available”  facilities  designated  as 
"surplus  educational  facilities”  to 
eligible  Indian  organizations,  or  to  non¬ 
profit  organizations  with  tribal  approval. 
We  have  discussed  these  issues  with 
staff  of  the  Bureau  of  Indian  Affairs 
(BIA)  in  the  Department  of  the  Interior. 

The  first  issue  is  who  can  apply  for 
funds  to  renovate  surplus  facilities? 
Section  606(a)  allows  either  a  tribal 
organization  or  a  non-profit  organization 
to  apply  for  a  surplus  educational 
facility  fi-om  the  Secretary  of  the 
Interior.  Section  606(b),  specifies  how 
applications  to  the  Secretary  of  the 
Interior  are  to  be  submitted  and  refers 
only  to  “each  eligible  tribal 
organization”  as  the  applicant,  omitting 
reference  to  a  non-profit  organization.  In 
section  603  of  the  Act,  the  Commissioner 
is  permitted  to  award  funds  under  Title 
VI  only  to  "eligible  tribal  organizations.” 
We  propose  to  limit  funding  under  Title 
VI  to  renovate  surplus  educational 
facilities  only  to  those  tribal 
organizations  which  have  established 
their  eligibility  for  a  Title  VI  grant. 

The  second  issue  is  how  to  apply  for 
surplus  educational  facilities?  Since 
Section  604(a)  of  the  Act  authorizes  the 
Secretary  of  the  Interior  to  make  the 
surplus  educational  facilities  available 
to  tribal  organizations,  the  procedures  to 
be  followed  if  a  tribal  organization 
decides  to  apply  for  a  surplus 
educational  facility  are  the 
responsibility  of  BIA.  According  to  BIA, 
there  are  very  few  surplus  educational 
facilities  available  that  could  be  used  as 
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Indian  multipurpose  senior  centers. 
However,  BIA  did  point  out  that  there 
are  some  facilities  that  are  underutilized 
and  that  a  tribal  organization  may  be 
able  to  obtain  use  of  these  facilities 
through  BIA. 

The  tribal  organization  can  apply  for 
fimds  for  assistance  to  alter  or  renovate 
these  facilities  as  part  of  its  application 
for  assistance  under  a  Title  VI  grant. 

5.  Definition  of  Tribe  and  Tribal 
Organization  (Section  1328.3) 

A  major  issue  is  to  which  Indian 
tribes  and  tribal  organizations  does  Title 
VI  apply?  Section  602(b)  of  the  Act 
provides  that  for  the  purpose  of  Title  VI, 
the  terms  “Indian  tribe”  and  “tribal 
organization”  are  defined  as  in  the 
Indian  Self-Determination  and 
Education  Assistance  Act.  (25  U.S.C. 
450b)  These  dehnitions  are  given  in 
§  1328.3  of  the  proposed  regulations.  The 
Senate  report  indicates  that  Title  VI 
would  authorize  direct  funding  of 
“social  services  and  nutrition  services 
for  Federally  recognized  tribal 
organizations.” ‘Accordingly,  we  have 
concluded  that  Title  VI  applies  only  to 
Federally  recognized  Indian  tribes.  The 
Bureau  of  Indian  Affairs,  which  is 
partially  responsible  for  administering 
the  Indian  Self-Determination  and 
Education  Assistance  Act,  maintains  a 
list  of  tribes  which  are  recognized  as 
eligible  to  receive  services  from  the 
Federal  government  because  of  their 
status  as  Indians.  Our  definition  of 
“Indian  tribe”  would  include  only  those 
tribes  which  are  on  this  list.  A  copy  of 
this  list  is  available  from  BIA. 

Under  these  proposed  regulations, 
Indians  who  are  not  members  of  a 
Federally  recognized  tribe,  but  who  live 
in  a  service  area  funded  under  this  part 
could  not  receive  services  under  this 
part. 

6.  Eligibility  Criteria 

Section  1328.7  of  the  proposed 
regulations  sets  forth  the  basis 
requirements  that  a  tribal  organization 
must  meet  to  be  eligible  to  apply  for  a 
Title  VI  grant.  First,  the  tribal 
organization  must  represent  at  least  75 
or  more  older  Indians.  Second,  the  tribal 
organization  must  demonstrate  its 
ability  to  deliver  social  and  nutritional 
services.  Third,  the  tribal  organization 
must  assure  that  older  Indians  it 
represents  for  purpose  of  Title  VI  do  not 
receive  services  under  Title  III  for  the 
duration  of  the  Title  VI  grant.  These 
requirements  are  based  on  Section  602 
of  the  Act. 


'  95th  Cong.  2nd  Sess.  Senate  Kept.  No.  95-855. 
p.l7. 


Section  602(a)(1)  of  the  Act  requires 
that  the  tribal  organization  represent  at 
least  75  individuals  aged  60  or  older. 
Since  Section  603  authorizes  Title  VI 
grants  to  pay  for  services  for  Indians 
who  are  aged  60  or  older,  we  have 
interpreted  the  word  “individual”  to 
mean  older  Indian.  Since  Section  102(5) 
of  the  Act  deHnes  Indian  as  a  person 
who  is  a  member  of  an  Indian  tribe,  we 
propose  to  deBne  “older  Indian”  as  a 
member  of  an  Indian  tribe  who  is  60 
years  of  age  or  older  (§  1328.3). 

Section  604(b)  of  the  Act  authorizes  a 
tribal  organization  to  develop  its  own 
tribal  statistics  in  order  to  show  that  the 
tribal  organization  represents  at  least  75 
older  Indians.  These  statistics  must  be 
certified  by  the  Bureau  of  Indian  Affairs 
district  supervisor,  as  specified  in 
§  1328.31(b)(2).  The  BIA  has  agreed  to 
this  procedure.  If  the  tribal  organization 
does  not  use  its  own  statistics,  it  must 
use  the  ofHcial  Census  Bureau  statistics 
as  is  done  for  Title  III.  We  invite 
comment  on  these  procedures. 

Under  these  proposed  regulations,  a 
tribal  organization  must  represent  at 
least  75  older  Indians,  but  in  our  view,  it 
is  not  necessary  that  they  all  be 
members  of  the  same  tribe.  We  are 
proposing  to  permit  two  or  more 
Federally  recognized  tribes,  each  of 
which  may  have  fewer  than  75  older 
members,  to  join  together  in  a 
consortium  arrangement  to  form  a  tribal  ■ 
organization  representing  75  or  more 
older  Indians. 

We  are  proposing  in  §  1328.7  to 
restrict  any  Indian  tribe  from 
authorizing  more  than  one  tribal 
organization  to  apply  for  a  Title  VI 
grant.  We  propose  this  limitation  for  two 
reasons:  first,  one  of  the  responsibilities 
of  a  tribal  organization  is  to  coordinate 
efforts  with  other  applicable  programs 
in  order  to  mobilize  resources.  We  think 
a  tribe  would  be  competing  with  itself  in 
mobilizing  the  resources  of  other 
programs  if  a  tribe  authorized  several 
tribal  organizations  and  these  received 
grants  under  Title  VI.  Second,  we 
believe  that  without  this  limitation  large 
tribes  would  have  an  unfair  advantage 
over  the  small  tribes.  A  large  tribe 
could,  theoretically,  set  up  many  tribal 
organizations  representing  75  or  more 
older  Indians  and  submit  numerous 
applications. 

Another  issue  that  arises  is  whether  a 
tribe  may  authorize  a  tribal  organization 
to  represent  a  distinct  part  of  the  tribe 
for  purposes  of  Title  VI,  while  the 
remainder  of  the  tribe  could  remain 
eligible  to  receive  services  under  Title 
III. 

We  are  proposing  to  allow  this  dual 
representation  for  the  following  reasons, 
under  Title  VI,  it  is  the  tribal 


organization,  and  not  the  tribe,  that 
applies  for  and  administers  the  grant, 
and  the  tribal  organization  that  is 
prohibited  from  receiving  funds  under 
Title  III  for  the  duration  of  the  grant 
under  Title  VI.  (Section  604(f)).  We  think 
that  it  is  clear  from  the  Act  that 
Congress  intended  to  impose  some 
administrative  control  by  limiting  a 
tribal  organization  to  receiving  funds 
imder  only  one  Title  of  the  Act  for  the 
duration  of  the  Title  VI  grant,  but  that 
Congress  did  not  intend  to  require  an 
entire  tribe  to  choose  between  Titles  III 
and  VI.  Title  VI  offers  the  advantage  of 
-furthering  the  concept  of  tribal 
sovereignty  and  developing  tribal 
administrative  capacity  while  Title  III 
may  offer  a  more  adequate  funding 
level.  The  proposed  regulations  would 
permit  a  tribe  to  authorize  one  tribal 
organization  to  represent  a  speciHed 
group  of  older  Indians  for  purposes  of 
,  Title  VI.  Older  Indians  belonging  to  that 
tribe  and  who  are  not  represented  by 
the  tribal  organization  would  remain 
eligible  for  services  under  Title  III. 

The  second  eligibility  requirement, 
that  tribal  organizations  must 
demonstrate  the  ability  to  deliver  social 
and  nutrition  services,  poses  some 
dlfHcult  problems.  We  have  not  set  forth 
specific  criteria  by  which  a  tribal 
organization  can  meet  this  requirement 
in  these  proposed  rules.  We  do  not  have 
much  information  about  the  experience 
of  tribal  organizations  in  delivering 
these  services.  We  are  not  certain  what 
kinds  of  documentation  should  be 
required.  Examples  of  criteria  might  be 
that  the  tribal  organization  has  been 
involved  in  social  service  programs  in 
the  past,  or  has  staff  that  has 
administered  a  social  service  program. 

A  second  example  might  be  that  the  * 
tribal  organization  is  being  trained  to 
manage  a  social  and  nutrition  program 
and  commits  itself  to  ongoing 
consultation  for  a  period  of  the  grant 
with  an  organization  familiar  with 
Indian  culture  and  social  and  nutrition 
programs.  We  are  interested  in  any 
other  examples  that  could  be  used  to 
demonstrate  an  organization's  capacity 
to  deliver  social  and  nutrition  services. 
We,  therefore,  particularly  invite 
comment  on  what  these  criteria  should 
be  and  what  sort  of  documentation 
should  be  required. 

We  are  aware  that  there  may  be  tribal 
organizations  that  would  be  eligible  to 
receive  a  grant  under  Title  VI  to  deliver 
social  and  nutrition  services  if  they 
received  initial  technical  assistance.  We 
do  not  want  to  exclude  any  organization 
that  is  in  this  category.  For  this  reason, 
we  are  proposing,  in  §  1328.33(c),  to 
provide  if  practicable,  technical 
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assistance  to  those  tribal  organizations 
that  meet  the  other  two  eligibility 
criteria.  We  think  that  be  providing 
initial  technical  assistance,  more  tribal 
organizations  will  become  eligible  to 
apply  for  grants. 

Section  602(a)(3)  requires  that 
individuals  to  be  served  by  the  tribal 
organization  will  not  receive  services 
under  Title  HI  for  the  year  for  which  an 
application  is  made  under  Title  VI. 
Section  1328.7(a)(3)  implements  this 
statutory  requirement.  Although  the  Act 
uses  the  phrase  “to  be  served,”  we  are 
proposing  for  two  reasons  to  equate 
represent  with  serve — that  is,  we  are 
proposing  to  require  a  tribal 
organization  to  specify  in  its  application 
the  total  number  of  older  Indians  it  will 
serve  under  its  grant.  These  Indians, 
whether  or  not  they  actually  receive 
services  under  Title  VI,  may  not  receive 
services  under  Title  in  during  the  period 
of  the  Title  VI  award.  We  believe  that 
this  requirement  is  necessary  in  order  to 
coordinate  planning  between  Titles  HI 
and  VI,  and  to  enable  the  Commissioner 
to  reduce  a  State’s  Title  UI  allotment  at 
the  beginning  of  a  fiscal  year  in 
proportion  to  the  number  of  the  Indians 
in  the  State  who  will  be  served  in  that 
year  under  Title  VI.  See  §  1328.37. 
Section  604(d)  of  the  Act  requires  this 
reduction  when  the  Commissioner 
approves  an  application  under  Title  VI. 

To  meet  this  third  criterion,  a  tribal 
organization  need  only  provide  an 
assurance  in  its  preapplication  that  it 
will  develop  a  mechanism  that  will  meet 
this  requirement.  If  the  tribal 
organization  submits  an  application,  it 
must  describe  what  procedures  will  be 
used  to  implement  this  requirement,  and 
must  specify  the  total  number  of  Indians 
to  be  served.  These  procedures  must 
include  notifying  the  area  agency(ies)  on 
aging  in  the  planning  and  service  area(s) 
designated  under  Title  III  of  the  Act  in 
which  the  tribal  organization  plans  to 
provide  services  of  its  intent  to  apply 
and  when  it  receives  a  grant  under  this 
part. 

7.  Options  for  providing  social  and 
nutrition  services  to  older  Indians 

The  Act  provides  two  ways  of  paying 
for  costs  of  providing  services  to  older 
Indians;  Either  through  the  Title  III 
network  of  State  and  area  agencies  on 
aging  or  through  a  grant  under  Title  VI. 
We  want  to  emphasize  that  while  the 
Act  provides  two  funding  mechanisms, 
it  is  the  tribal  organization's  right  to 
decide  whether  to  apply  for  assistance 
under  Title  VI,  The  Senate  Report  state 
*  *  a  tribal  organization  would  have 
the  option  of  remaining  under  the  Title 
III  network  of  State  and  area  agencies 


on  aging  or  Applying  for  funding  directly 
from  the  Commissioner.”  ‘ 

We  want  to  emphasize  that  while  the 
Act  provides  two  funding  mechanisms, 
it  does  not  give  the  State  an  option  in  its 
responsibility  toward  older  Indians.  A 
State  cannot  assume  that  a  tribal 
organization  will  or  must  apply  for 
services  under  Title  VI.  We  want  to  ' 
make  clear  that  State  and  area  agencies 
are  under  a  continuing  obligation  to 
ensure  that  older  Indians  are  equitably 
served  under  the  Act. 

8.  Designating  a  Service  Area 

The  proposed  regulations  require: 

•  That  a  tribal  organization  specify 
the  geographic  boundaries  of  the  service 
area  in  which  it  plans  to  provide  social 
and  nutrition  services  to  the  older 
Indians  residing  there;  and 

•  That  the  area  be  within  the 
boundaries  of  a  reservation,  except  that 
the  service  area  may  include  lands 
designated  by  BIA  as  near  reservation 
lands. 

We  are  proposing  this  requirement 
because: 

•  We  want  to  concentrate  the 
available  resources  in  the  areas  in 
which  we  believe  most  older  Indians 
reside. 

•  AoA  believes  that  older  Indians 
living  on  a  reservation  have  the  least 
access  to  the  kinds  of  services  that  will 
be  provided  under  Title  VI,  and  are 
presently  receiving  the  least  amount  of 
services  under  Title  III. 

•  State  and  area  planning  under  Title 
III  is  based  on  geographic  area.  We 
believe  that  requiring  service  delivery 
by  area  under  Title  VI  will  facilitate 
planning  and  coordination  of  services 
between  the  two  Titles. 

Under  these  proposed  regulations,  a 
tribal  organization  would  be  authorized 
to  provide  services  under  its  Title  VI 
grant  only  in  the  service  area  designated 
in  its  approved  application.  Section 
602(a)(3)  of  the  Act  provides  that 
Indians  to  be  served  by  the  tribal 
organization  will  not  receive  services 
under  Title  III  during  the  period  of  the 
Title  VI  grant.  We  are  proposing  to 
implement  this  provision  by  requiring  an 
assurance  from  a  tribal  oiganization 
that  Indians  it  represents  under  Title  VI 
will  not  receive  services  under  Title  III. 
In  our  view,  the  clear  intent  of  section 
602(a)(3)  is  to  assure  that  older  Indians 
are  not  served  under  both  programs — 
not  to  prevent  them  fi'om  being  served 
under  either  program  because  they 
chose  or  were  required  to  leave  the  Title 
VI  service  area  during  the  period  of  the 
Title  VI  grant.  Therefore,  if  an  older 
Indian  represented  by  a  tribal 

’Senate  Kept:  supra,  p.  17. 


organization  under  a  Title  VI  grant 
moves  fi'om  the  service  area,  so  that  he 
or  she  could  not  be  served  under  Title 
VI,  he  or  she  may  receive  services  under 
Title  III.  For  example,  if  an  older  Indian 
who  is  represented  by  a  tribal 
organization  under  its  Title  VI  grant  is 
institutionalized  in  a  nursing  home  in 
some  part  of  the  State  outside  of  the 
service  area,  he  or  she  would  be  entitled 
to  the  protections  afforded  by  the  Title 
III  ombudsman  program. 

9.  Needs  Assessment 

Section  604(a)(1)  of  the  Act  requires  a 
tribal  organization  to  evaluate  the  need 
for  social  and  nutrition  services.  Section 
1328.9(c)  of  the  proposed  regulations 
would  implement  this  requirement.  We 
propose  that  the  tribal  organization  use 
this  needs  assessment  as  the  basis  for 
its  decision  to  provide  any  of  the 
optional  services  as  well  as  determining 
the  amount  or  scope  of  all  services  to  be 
provided  under  Title  VL 

10.  Application  Requirements 

a.  Preapplication  and  application 
procedures.  Under  the  Act,  only  an 
eligible  tribal  organization  may  receive 
a  Title  VI  grant  Under  these  proposed 
regulations,  the  tribal  organization 
would  submit  a  preapplication  as 
specified  in  §  1328.31  to  find  out  if  it  is 
eligible  to  receive  a  Title  VI  grant.  The 
Commissioner  determines  if  a  tribal 
organization  is  eligible.  The  tribal 
organization  is  notified  in  writing  if  it  is 
eligible,  and  if  so.  the  approximate 
amount  of  the  grant  for  which  it  can 
apply.  AoA  will  accept  applications 
only  from  those  tribal  organizations  that 
have  submitted  a  preapplication  and 
have  been  notified  they  are  eligible.  In 
the  application,  the  tribal  organization 
describes  its  proposed  social  and 
nutrition  services  program.  Each 
application  must  meet  the  requirements 
specified  in  §  1328.35  as  well  as  the 
regulations  listed  in  §1328.5  governing 
all  discretionary  grant  programs. 

b.  Disapprovals.  Proposed  §  1328.39 
specifies  the  procedures  the 
Commissioner  will  follow  for 
disapproval  of  an  application  from  an 
eligible  tribal  organization.  The 
proposed  regulations  specify  that  the 
Commissioner  will  send  a  written  notice 
to  the  tribal  organization  of  the 
disapproval  at  least  five  months  before 
the  beginning  of  the  next  Federal  fiscal 
year.  This  schedule  is  proposed  so  a 
tribal  organization  w'hose  application  is 
disapproved  has  sufficient  time  to 
participate  in  the  Title  III  planning 
process. 

The  disapproval  notice  will  specify 
each  reason  for  which  the  application 
was  disapproved  and  inform  the  tribal 
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organization  of  its  right  to  appeal  the 
disapproval.  The  proposed  regulations 
implement  Section  604(e)  by  requiring 
that,  to  the  extent  practicable  the 
Commissioner  will  provide  technical 
assistance  to  each  eligible  tribal 
organization  whose  application  was 
disapproved. 

c.  Hearings.  An  eligible  tribal 
organization  may  request  a  hearing  if  its 
application  is  disapproved.  In 
developing  the  procedures  to  provide  for 
an  appeal  and  hearing,  we  studied 
several  alternative  methods.  Section 
1328.41  is  adapted  primarily  from  rules 
issued  by  the  Indian  Health  Service  (45 
CFR  36.214)  and  the  Bureau  of  Indian 
Affairs  (25  CFR  20.30).  We  particularly 
solicit  comment  on  the  appropriateness  • 
of  these  procedures. 

If  the  tribal  organization  requests  a 
hearing,  it  must  provide  information 
addressing  each  objection.  After 
receiving  the  request,  the  Commissioner 
notifies  the  tribal  organization  in  writing 
within  30  days  of  the  time  and  place  of 
the  hearing.  Section  1328.41(c)  describes 
the  rights  of  a  tribal  organization  during 
the  hearing: 

•  A  hearing  before  the  Commissioner 
or  his  delegate: 

•  The  right  to  cross  examine 
witnesses;  and 

•  The  right  to  have  access  to  the  staff 
responsible  for  reviewing  the 
application,  either  as  a  witness  or 
through  a  deposition. 

The  regulations  propose  that  30  days 
after  the  hearing  is  held,  the 
Commissioner  sends  a  written  notice  to 
the  tribal  organization  informing  it  of  the 
final  agency  decision. 

11.  $5  million  minimum  appropriation 
level 

Section  608  of  the  Act  specifres  that  in 
any  fiscal  year  for  which  less  than 
$5,300,000  is  appropriated,  a  tribal 
organization  is  authorized  to  receive 
services  under  Title  III.  The  Confremce 
Report  ’  makes  clear  that  this  provision 
means  that  Title  VI  becomes  operational 
only  if  at  least  $5  million  is  appropriated 
each  fiscal  year  to  pay  for  the  costs  of 
providing  services  under  this  Title.  If 
Congress  does  not  appropriate  this 
minimum  amount,  older  Indians  can 
receive  services  only  under  Title  III  of 
the  Act. 

(Title  VI  of  the  Older  Americans  Act  (42 
U.S.C.  3057).) 
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Dated:  September  25, 1979. 

Robert  Benedict, 

Commissioner  on  Aging. 

Approved:  September  25, 1979. 

Arabella  Martinez, 

Assistant  Secretary  for  Human  Development 
Services. 

Approved:  November  28, 1979. 

Patricia  Roberts  Harris, 

Secretary  of  Health,  Education,  and  Welfare. 

45  CFR  Chapter  XIII,  Subchapter  C  is 
amended  to  add  a  new  Part  1328  to  read 
as  follows: 

PART  1328— GRANTS  TO  INDIAN 
TRIBAL  ORGANIZATIONS  FOR 
SOCIAL  AND  NUTRITIONAL  SERVICES 

Introduction 

Sec. 

1328.1  Basis  and  scope. 

1328.3  Definitions. 

1328.5  Applicability  of  other  regulations. 

Tribal  Organization  Requirements 

1328.7  Tribal  organization  eligibility. 

1328.9  Tribal  organization  responsibilities. 

Services  under  this  part 
1328.11  Required  and  optional  services. 
1328.13  General  services  requirements. 
1328.15  Nutrition  services. 

1328.17  Legal  services. 

1328.19  Information  and  referral  services. 
1328.21  Ombudsman  services. 

Indian  Multipurpose  Senior  Centers 

1328.23  What  senior  center  activities  may 
be  funded. 

1328.24  DeHnitions. 

1328.25  Use  requirements. 

1328.27  Compliance  with  construction  and 
safety  standards. 

1328.29  Surplus  educational  facilities  from 
the  Bureau  of  Indian  Affairs. 

Application  Requirements 

1328.31  Preapplication  requirements. 

1328.33  Determination  of  eligibility. 

1328.35  Application  requirements. 

1328.37  Application  approval. 

1328.39  Application  disapproval. 

1328.41  Hearings  procedures. 

Authority:  Title  VI  of  the  Older  American 
Act  (42  U.S.C.  3057). 

Introduction 

§  1328.1  Basis  and  scope. 

This  part  implements  Title  VI  of  the 
Older  Americans  Act,  as  amended,  by 
establishing  the  requirements  that  an 
Indian  tribal  organization  must  meet  in 
order  to  receive  a  grant  to  provide  social 
and  nutrition  services  to  older  Indians, 
and  to  acquire,  alter,  renovate  or 
construct  a  facility  for  use  as  an  Indian 
multipurpose  senior  center.  This  part 
also  prescribes  application  and  hearing 
procedures  for  these  grants. 


§1328.3  Definitions. 

"Act”  means  the  Older  Americans  Act 
of  1965,  as  amended,  (42  U.S.C.  3001  et. 
seq.). 

"Commissioner”  means  the 
Commissioner  on  Aging  of  the 
Administration  on  Aging. 

“Indian  tribe”  means  any  Indian  tribe, 
band,  nation,  or  organized  group  or 
community,  including  any  Alaska  Native 
Village  or  regional  or  village  corporation 
as  defrned  in  or  established  pursuant  to 
the  Alaska  Native  Claims  Settlement 
Act  (85  Stat.  688)  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians.  (Pub.  L.  93-838). 

“Legal  Services”  means  legal  advice 
and  representation  to  those  with 
economic  or  social  needs,  provided  by  a 
lawyer,  or  non-lawyer  where  permitted 
by  law.  Legal  services  may  also  include 
counseling  and  other  appropriate 
assistance  by  a  paralegal  or  law  student 
under  the  supervision  of  a  lawyer. 

“Non-profit”  as  applied  to  any  agency, 
institution  or  organization  means  an 
agency,  institution,  or  organization 
which  is  owned  and  operated  by  one  or 
more  corporations  or  associations  with 
no  part  of  the  net  earnings  benefiting 
any  private  share  holder  or  individual. 

“Older  Indian”  means  a  member  of  an 
Indian  tribe  who  is  60  years  of  age  of 
older. 

“Service  area”  is  that  geographic  area 
in  which  the  tribal  organization  provides 
social  and  nutrition  services  to  the  older 
Indians  residing  there.  It  must  be  either 
a  part  of  a  reservation,  an  entire 
reservation,  several  reservations,  or 
areas  designated  by  the  Bureau  of 
Indian  Affairs  as  near  reservation  lands. 
(25  CFR  20.1(r)) 

"Service  provider”  means  any  entity 
that  receives  a  subgrant  or  contract  from 
a  tribal  organization  to  provide  services 
under  this  part. 

“Reservation”  means  any  fedrally 
recognized  Indian  tribe's  reservation, 
pueblo,  or  colony,  including  former 
reservations  in  Oklahoma,  Alaskan 
Native  regions  established  pursuant  to 
the  Alaska  Native  Claims  ^ttlement 
Act  (85  Stat.  688),  and  Indian  allotments. 
(25  CFR  20.1  (v)). 

“Tribal  organization”  means  the 
recognized  governing  body  of  any  Indian 
tribe;  or  any  legally  established 
organization  of  Inmans  which  is 
controlled,  sanctioned  or  chartered  by 
such  governing  body  on  which  is 
democratically  elected  by  the  adult 
members  of  the  Indian  community  to  be 
served  by  such  organization  and  which 
includes  the  maximum  participation  of 
Indians  in  all  phases  of  its  activities.  In 
any  case  where  a  contract  is  let  or  grant 
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made  to  an  organization  to  perform 
services  benefiting  more  than  one  Indian 
tribe,  the  approval  of  each  Indian  tribe 
shall  be  prerequisite  the  the  letting  or 
making  of  the  contract  or  grant  (Pub.  L 
93-638) 

§  1328.5  Applicability  of  other  regulations. 

The  following  regulations  in  Title  45  of 
the  Code  of  Federal  Regulations  apply 
to  all  activities  under  this  part: 

(a)  Part  74 — ^Administration  of  Grants; 

(b)  Part  80 — Nondiscrimination  under 
Programs  Receiving  Fedei  al  Assistance 
through  the  Department.of  Health, 
Education  and  Welfare:  Effectuation  of 
Title  VI  of  the  Civil  Rights  Act  of  1964; 

(c)  Part  81 — ^Practice  and  Procedure 
for  Hearings  under  Part  80  of  this  title: 

(d)  Part  84 — Nondiscrimination  on  the 
Basis  of  Handicap  in  Programs  and 
Activities  Receiving  Benefits  from 
Federal  Financial  Participation; 

(e)  Part  90 — ^Nondiscrimination  on  the 
Basis  of  Age;  and 

(f)  Part  16— Department  Grants 
Appeal  Process. 

Tribal  Organization  Requirements 

§  1328.7  Tribal  organization  eligibility. 

(a)  A  tribal  organization  is  eligible  to 
apply  for  a  grant  under  this  part  only  if 
it-^1)  Represents  75  or  more  older 
Indians  who  will  receive  services  under 
the  Act  only  under  this  part;  (2) 
Demonstrates  its  ability  to  deliver  social' 
and  nutrition  services;  and  (3)  Assures 
that  older  Indians  it  represents  under  its 
grant  do  not  receive  services  under  Title 
III  for  the  duration  of  the  grant 

(b)  A  tribal  organization  may 
represent  older  Indians  fi-om  more  than 
one  tribe. 

(c)  An  Indian  tribe  may  authorize  only 
one  tribal  organization  to  apply  for  a 
grant  under  this  part. 

(d)  A  tribal  organization  may  not 
receive  funds  both  under  this  part  and 
part  1321. 

§  1328.9  Tribal  organization 
responsibilities. 

A  tribal  organization  must — 

(a)  Establish  the  geographic 
boundaries  of  its  service  area; 

(b)  Develop  and  submit  a 
preapplication  as  specified  in  §  1328.31; 

(c)  Assess  the  kinds  and  levels  of 
services  needed  by  older  Indians  in  the 
service  area; 

(d)  Develop  and  submit  an  application 
that  meets  the  requirements  specified  in 
§  1328.35: 

(e)  Develop  outreach  efforts  to 
identify  older  Indians  and  inform  them 
of  the  availability  of  services  under  this 
part: 


(f)  Coordinate  with  other  community 
agencies  in  the  service  area  in  plaiming 
and  providing  services  to  older  Indians; 

(g)  Provide  for  an  annual  evaluation, 
by  a  non-profit  private  organization 
selected  by  the  tribal  organization,  of 
the  activities  and  projects  funded  under 
this  part.  The  evaluation  must  be 
conducted  by  an  organization  that  is — 

(1)  Independent  of  the  tribal 
organization  and  the  tribes  represented 
by  the  tribal  organization;  and  (2)  Has 
expertise  in  the  assessment  of  social 
services  programs; 

(h)  Give  preference,  wherever 
feasible,  to  employing  older  Indians  for 
full  and  part-time  staff  positions  to  carry 
out  activities  under  this  part; 

(i)  Ensure  that  all  services  under  this 
part  are  provided  without  consideration 
of  an  older  Indian’s  income  and 
resources,  or  ability  to  pay  for  services; 

(j)  Have  procedures  to  ensure 
confidentiality  so  that  no  information 
obtained  under  this  part  about  an  older 
Indian  receiving  services  imder  this  part, 
is  disclosed  in  a  form  that  identifies  the 
person  unless  the  older  Indian  gives 
written  consent; 

(k)  Subject  to  the  confidentiality 
requirements  in  paragraph  (j)  of  this 
section,  make  available  at  reasonable 
times  and  places,  to  all  interested 
parties,  all  information  and  documents 
developed  or  received  by  the  tribal 
organization  in  carrying  out  its 
responsibilities  imder  this  part; 

(l)  Represents  the  interests  of  older 
Indians  in  the  service  area; 

(m)  Provide  services  under  this  part 
only  in  the  service  area  specified  in  its 
approved  application;  and 

(n)  Provide  additional  information  to 
the  Commissioner  upon  request. 

Services  under  This  Part 

§  1328.1 1  Required  and  optional  services. 

(a)  Services  that  must  be  provided 
under  a  grant  under  this  part.  A  tribal 
organization  that  receives  a  grant  under 
this  part  must  provide  the  following 
services  under  the  grant — (1)  Nutrition 
services,  as  specified  in  §  1328.15;  (2) 
Legal  services,  as  specified  in  §  1328.17; 
(3)  Information  and  referral  services,  as 
specified  in  §  1328.19;  and  (4) 
Ombudsman  services,  as  specified  in 

§  1328.21. 

(b)  Other  services  that  may  be 
provided  under  a  grant  under  this  part. 
The  tribal  organization  may  provide  any 
additional  services  necessary  for  the 
welfare  of  older  Indians  that  are 
designed  to  meet  the  unique  social  and 
nutrition  needs  of  older  Indians  in  the 
service  area.  These  services  may 
include  water  services;  road  clearing; 
fuel;  temporary  shelter,  multipurpose 


senior  centers;  or  any  other  services 
authorized  by  Title  III. 

(c)  The  tribal  organization  must  use 
the  needs  assessment  required  under 
S  1328.9(c)  to  decide  the  levels  of 
services  it  will  provide  under  paragraph 

(a)  of  this  section  and  which  services  it 
will  provide  under  paragraph  (b)  of  this 
section. 

§  1328.13  General  services  requirements. 

(a)  The  tribal  organization  may 
pro^dde  services  directly  or  subgrant  or 
contract  with  a  service  provider  to 
provide  the  services. 

(b)  If  the  tribal  organization  chooses 
to  subgrant  or  contract  with  a  service 
provider,  it  must — 

(i)  Give  preference  to  the  greatest 
extent  feasible  to  Indian  organizations 
and  to  Indian-owned  economic 
enterprises,  as  defined  in  Section  3  of 
the  Indian  Financing  Act  of  1974;  and 

(ii)  Ensure  that  the  service  provider — 
(A)  Complies  with  all  applicable  service 
requirements  specified  in  $  1328.15 
thro^h  §  1328.27;  (B)  Provides  the 
services  effectively  and  at  a  reasonable 
cost;  (C)  Meets  any  applicable  State  and 
local  licensure  requirements  to  provide 
these  serv  .ces;  and  (D)  Gives  preference 
to  Indians  to  the  greatest  extent  feasible, 
in  training  and  employment  under  the 
subgrant  or  contract. 

§  1328.15  Nutrition  services. 

(a)  General  rule.  The  tribal 
organization  must  provide  for  nutrition 
services  for  older  Indians,  either  at 
home  or  in  a  congregate  setting,  or  both. 

(b)  Food  requirements  for  all  nutrition 
services.  The  tribal  organization  must 
ensure  that — 

(1)  Appropriate  procedimes  to 
preserve  nutritional  value  and  food 
safety  are  followed  in  purchasing  food, 
and  preparing  and  delivering  meals; 

(2)  Special  meals  are  provided  to  meet 
the  particular  health,  religious,  cultural 
and  dietary  needs  of  individual  older 
Indians; 

(3)  Appropriate  food  containers  and 
utensils  are  available  and  used  for 
disabled  older  Indians;  and 

(4)  Each  meal  served  contains  at  least 
one-third  of  the  current  Recommended 
Dietary  Allowances  established  by  the 
Food  and  Nutrition  Board  of  the 
National  Academcy  of  Sciences — 
National  Research  Council. 

(c)  Type  and  frequency  of  meals 
served.  The  tribal  organization  must 
ensure  that  a  hot,  or  otherwise 
appropriate  meal  is  provided  at  least 
once  a  day.  five  days  a  week.  The  tribal 
organization  must  use  the  needs 
assessment  required  under  §  1328.9(c)  to 
decide  whether  to  provide  for  the  meals 
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at  home  or  in  a  congregate  setting  or 
both. 

(d)  Food  stamp  program.  The  tribal 
organization  must — (1)  Provide 
assistance  to  those  older  Indians 
receiving  services  under  this  part  to  help 
them  take  advantage  of  benefits 
available  under  the  food  stamp  program; 
and  (2)  Coordinate  its  activities  with 
agencies  responsible  for  administering 
the  food  stamp  program  to  facilitate 
participation  of  eligible  older  Indians  in 
the  food  stamp  program. 

§  1328.17  Legal  services. 

(a)  The  tribal  organization  must 
provide  legal  services  to  older  Indians.  If 
legal  services  are  already  being 
provided  to  older  Indians  in  the  service 
area,  funds  under  this  part  may  be  used 
only  to  supplement  those  services. 

(b)  Conditions  legal  service  providers 
must  meet.  (1)  A  legal  services  provider 
must  be  either — 

(1)  An  organization  that  receives  funds 
under  the  Legal  Services  Corporation 
Act;  or 

(ii)  An  organization  that  has  a 
program  or  the  capacity  to  develop  a 
legal  service  program. 

(2)  Each  legal  services  provider 
must — 

(i)  Make  efforts  to  involve  the  private 
bar  in  legal  services  provided  under  this 
part,  including  groups  within  the  private 
bar  that  furnish  legal  services  to  older 
persons  on  a  pro  bono  and  reduced  fee 
basis; 

(ii)  Ensure  that  no  attorney  of  the 
provider  engages  in  any  outside  practice 
of  law  if  the  director  of  the  provider  has 
determined  that  such  practice  is 
inconsistent  with  the  attorney’s  fulltime 
responsibilities; 

(iii)  Ensure  that  while  employed  under 
this  part,  no  employee  and  no  staff 
attorney  of  the  provider  shall,  at  any 
time — (A)  use  official  authority  or 
influence  for  the  purpose  of  interfering 
with  or  affecting  the  results  of  an 
election  or  nomination  for  office, 
whether  partisan  or  nonpartisan;  (B) 
Directly  or  indirectly  coerce,  attempt  to 
coerce,  command  or  advise  an  employee 
of  any  provider  to  pay,  lend,  or 
contribute  anything  of  value  to  a 
political  party,  or  committee, 
organization,  agency  or  person  for 
political  purposes;  or  (Cj  Be  a  candidate 
for  partisan  elective  public  office. 

(iv)  Adopt  policies  that  ensure  that,  if 
feasible,  legal  assistance  will  be 
provided  in  the  language  spoken  by 
clients,  and 

(v)  Adopt  a  procedure  to  give  older 
Inmans  the  opportunity  to  review  the 
Older  Americans  Act,  regulations  and 
guidelines  applicable  to  Title  VI;  the 
provider’s  written  policies,  procedures 


and  guidelines;  and  the  names  and 
addresses  of  the  members  of  its 
governing  body.  The  procedure  adopted 
must  be  approved  by  the  tribal 
organization. 

(3)  Each  legal  services  provider  that  is 
not  a  Legal  Services  Corporation  grantee 
must  agree  to  coordinate  its  services 
with  Legal  Services  Corporation 
grantees. 

§  1328.19  Information  and  referral 
services. 

(a)  The  tribal  organization  must 
provide  for  information  and  referral 
services  so  that  older  Indians  have 
reasonably  convenient  access  to  those 
services. 

(b)  If  a  significant  number  of  older 
Indians  in  the  service  area  do  no  use 
English  as  their  principal  language,  the 
tribal  organization  must  provide  for 
information  and  referral  services  in  the 
language  those  Indians  speak. 

(c)  A  tribal  organization  must 
establish  or  have  a  list  of  all  services 
that  are  available  to  older  Indians  in  the 
service  area; 

(d)  A  tribal  organization  must  provide 
assistance  to  older  Indians  to  help  them 
take  advantage  of  the  available 
services;  and 

(e)  The  tribal  organization  must 
maintain  a  list  of  services  needed  or 
requested  by  older  Indians. 

§  1328.21  Ombudsman  services 

(a)  General  rule.  If  there  is  a  long-term 
care  facility  *  in  the  service  area,  on 
reservation  lands,  a  tribal  organization 
must  provide  for  an  ombudsman 
program.  The  ombudsman  program  must 
be  operated  by  a  public  agency  or  a 
private  non-profit  organization  that  is 
not — 

(1)  Responsible  for  licensing  or 
certifying  long-term  care  facilities; 

(2)  An  association,  or  part  of  an 
association  of  long-term  care  facilities, 
or  other  residential  care  facilities  for 
older  persons;  or 

(3)  The  owner  or  operator  of  the  long¬ 
term  care  facility(ies)  to  be  served  by 
the  ombudsman  program.  ' 

(b)  Ombudsman.  A  designated 
ombudsman  must  have  responsibility  for 
the  program. 

(c)  Functions  of  an  ombudsman 
program.  The  ombudsman  program 
must — 

(1)  Investigate  and  resolve  complaints 
made  by,  or  for,  older  Indians  residing  in 
the  long-term  care  facilities; 

'  Proposed  deHnitions  for  long  term  care  facility 
are  in  S  1321.43  of  the  proposed  regulations 
implementing  Title  UI  of  the  Act,  published  in  the 
Federal  Register  on  July  31, 1979  (44  FR  45032). 


(2)  Monitor  the  implementation  of 
laws  relating  to  long-term  care  facilities; 
and 

(3)  Provide  information  to  the  tribal 
organization,  and  to  the  Commissioner 
on  request,  about  problems  of  older 
Indians  residing  in  long-term  care 
facilities  in  the  service  area. 

(d)  Access.  The  tribal  organization 
must  establish  procedmes  that  ensure 
the  ombudsman  program  has 
appropriate  access  to  the  long-term  care 
facility(ies)  on  reservation  lands  in  the 
service  area,  and  to  the  residents’ 
records.  These  procedures  must  ensure 
that  the  identity  of  the  complainant  or 
resident  is  not  disclosed  except  with  his 
or  her  written  consent,  or  on  court  order. 

(e)  Confidentiality  and  disclosure. 

The  ombudsman  must  establish 
procedures  to  safeguard  the 
confidentiality  and  disclosure  of  any 
files  the  program  maintains  so  these  are 
disclosed  only  at  the  discretion  of  the 
ombudsman.  These  procedures  must 
ensure  that  the  identity  of  the 
complainant  or  resident  is  not  disclosed 
without  the  written  consent  of  either  the 
complainant  or  resident,  or  legal 
representative  of  either,  or  a  court  order. 

Indian  Multipurpose  Senior  Centers 

§  1328.23  What  senior  center  activities 
may  be  funded. 

The  tribal  organization  may  use  funds 
awarded  under  this  part  for  the 
following  activities: 

(a)  Altering;  leasing,  for  at  least  10 
years;  or  renovating  a  facility;  including 
a  mobile  facility,  for  use  as  a  center, 

(b)  Constructing  or  purchasing  a 
facility  for  use  as  a  center  if  the  tribal 
organization  demonstrates  that  there  are 
no  suitable  facilities  to  lease  in  the 
service  area;  and 

(c)  Staffing  the  center. 

§  1328.24  Definitions. 

For  purposes  of  sections  1328.23 
through  1328.29 — 

(a)  “Altering”  or  “renovating”  means 
making  modifications  to  an  existing 
facility  which  are  necessary  for  its 
effective  use  as  a  center.  These  may 
include  restoration,  repair,  or  expansion; 
and 

(b)  “Construction”  means  building  a 
new  center,  including  the  costs  of  land 
acquisition,  and  architectural  and 
engineering  fees. 

§  1328.25  Use  requirements. 

(a)  The  tribal  organization  must  have 
sufficient  funds  to  effectively  use  as  a 
center  a  facility  that  it  acquires  or 
constructs  with  funds  under  this  part. 

(b)  ’The  tribal  organization  must 
ensure  that  a  facility  acquired  or 
constructed  for  use  as  a  center  will  be 
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used  for  this  purpose  for  at  least  10 
years  from  the  date  of  acquisition,  or  for 
at  least  20  years  after  completion  of 
construction. 

(c)  The  Commission  may  waive  Ore 
requirements  specified  in  paragraph  (a) 
of  this  section  in  unusual  circumstances. 

(d)  The  United  States  govenunent  is 
entitled  to  recaphu^  a  portion  of  Federal 
funds  from  the  owner  of  a  facility,  if 
within  10  years  after  acquisition  or  20 
years  after  completion  of  construction — 

(1)  The  owner  of  the  facility  ceases  to  be 
a  public  or  non-profit  agency:  or  (2)  "Hie 
facility  is  no  longer  used  for  senior 
center  activities. 

§  1328.27  Complfance  with  construction 
and  safety  standards. 

If  its  application  contains  provisions 
for  any  of  the  activities  specified  in 
§  1328.23  the  tribal  organization  must — 

(a)  Ensure  that  plans  and 
specifications  for  the  facility  are  in 
accordance  with  regulations  relating  to 
minimum  standards  of  construction, 
particularly  with  the  requirements  of  the 
Architectural  Barriers  Act  of  1968:  and 

(b)  Comply  with  the  applicable 
provisions  of  the  Life  Safety  Code  of  the 
National  Fire  Protection  Association 
(1976  ed.).  applicable  building 
occupancy  classification,  or  local  codes, 
whichever  is  most  stringent.  The 
provisions  of  this  paragraph  may  be 
waived  if  the  Commissioner  makes  a 
finding  that  a  waiver  will  not  adversely 
affect  the  health  and  safety  of  older 
Indians.  These  regulations  incorporate 
by  reference  the  “Life  Safety  Code." 
(NTPA  No.  101, 1976  edition).  This  code 
is  available  fi'om  the  National  Fire 
Protection  Association,  470  Atlantic 
Avenue,  Boston,  MA.,  02210  at  a  cost  of 
S5  per  copy.  A  copy  of  the  “Life  Safety 
Code”  is  available  for  inspection  at  the 
Administration  on  Aging,  Public 
inquiries,  Room  4146, 330  Independence 
Avenue,  SW.,  Washington,  D.C.  20201, 
and  at  the  Office  of  the  Federal  Register 
Library,  Room  8401, 110  L  Street,  NW.. 
Washington,  D.C.  20408. 

§  1328.29  Surplus  educational  facilities 
from  the  Bureau  of  Indian  Affairs 

If  an  eligible  tribal  organization 
applies  for  a  grant  under  this  part  to 
renovate  a  surplus  educational  facility 
the  Bureau  of  Indian  Affairs  (BIA)  made 
available  for  use  as  a  center,  the  tribal 
organization — 

(a)  Must  include  in  its  application  a 
letter  from  the  Secretary  of  the  Interior, 
indentifying  the  specific  facility  and 
date  the  tribal  organization  assumes 
title: 

(b)  Must  include  in  its  application  all 
documentation  of  the  necessary 
renovations  or  alternations,  and  cost 


estimates  that  the  Secretary  of  the 
Interior  may  provide: 

(c)  May  renovate  the  center  to  become 
in  extended  care  facility  or  a  commimity 
center  providing  nutrition,  social  and 
child  care  services.  If  a  center  will  be 
used  for  services  other  than  services  to 
older  Indians,  the  tribal  organization 
may  use  funds  under  this  part  only — (1) 
To  alter  that  portion  of  the  center  used 
by  older  Indians:  or  (2)  For  a 
proportionate  share  of  the  alternation 
costs  based  on  the  extent  of  use  of  the 
facility  by  older  Indians. 

Application  Requirements 

§  1328.31  PreappKcation  requirements. 

(a)  General  rule.  In  order  to  establish 
its  eligibility  to  receive  a  grant  under 
this  part,  the  tribal  organization  must 
submit  a  preapplication  in  accordance 
with  the  Commissioner’s  instructions. 
The  tribal  oi:ganization  must  submit  a 
preapplication  for  each  Federal  fiscal 
year  in  which  it  intends  to  apply  for  a 
grant. 

(b)  Content  of  the  preapplication.  The 
tribal  organization  must  include  in  the 
preappiication  information  to 
demonstrate  that  it  meets  the  eligibility 
requirements  specified  in  §  1328.7.  The 
preapplication  must  include — 

(1)  A  description  of  the  tribal 
organization,  including — 

(1)  The  name  of  the  tribal  organization: 

(ii)  The  legal  and  organizational 
relationship  of  the  tribal  organization  to 
the  Indians  in  the  area  to  be  served: 

(iii)  If  elected,  a  description  of  the 
election  process,  voting  criteria,  and 
extent  of  voter  participation: 

(iv)  Whether  the  tribal  organization  is 
controlled,  sanctioned  or  chartered  by 
the  governing  body  of  Indians  to  be 
serx'ed,  and,  if  so,  evidence  of  such  fact; 

(v)  Any  limitations  on  authorities 
granted  the  tribal  organization;  and 

(vi)  The  tribal  resolution(s) 
authorizing  it  to  apply  for  a  grant  under 
this  part. 

(2)  Documentation  that  the  tribal 
organization  represents  75  or  more  older 
Indians.  This  documentation  must  be 
certified  by  the  district  BIA 
superintendent,  unless  the  tribal 
organization  uses  statistics  developed 
by  the  Bureau  of  Census; 

(3)  Documentation  of  its  ability  to 
deliver  social  and  nutrition  services  to 
older  Indians.  This  documentation  must 
include  evidence  that  the  tribal 
organization  has  effectively  delivered 
social  or  nutrition  services,  or  has  the 
current  organizational  capacity  to 
deliver  those  services;  and 

(4)  An  assurance  that  the  tribal 
organization  has  a  mechanism  to  assure 
that  older  Indians  receiving  services 


imder  its  grant  under  this  part  will  not 
receive  services  under  Title  III  for  the 
duration  of  the  grant. 

§  1328.33  Determination  of  eligibility. 

(a)  The  Commissioner  evaluates  the 
information  submitted  in  the 
preapplication  and  decides  if  the  tribal 
organization  meets  the  eligibility 
requirements  specified  in  §  1328.7. 

(b)  If  the  Commissioner  decides  that 
the  tribal  organization  is  eligible,  he  or 
she  notifies  the  tribal  organization  in 
writing  that  it  is  eligible  to  submit  an 
application  for  a  grant.  The 
Commissioner  evaluates  the  information 
submitted  in  the  preapplication  and 
decides  if  the  tribal  organization  meets 
the  eligibility  requirements  specified  in 

§  1328.7. 

(c)  If  the  Commissioner  decides  that 
the  tribal  organization  is  not  eligible,  he 
or  she  notifies  the  tribal  organization  in 
writing  of  the  reasons  why  it  is  not 
eligible.  If  the  reason  for  denial  of 
eligibility  is  the  tribal  organization’s 
failure  to  meet  the  requirements  of 

§  1328.7(a)(2),  the  tribal  organization 
may  request  technical  assistance  from 
the  Commissioner.  The  Commissioner 
provides  technical  assistance,  if 
practicable. 

§  1328.35  Application  requirements. 

(a)  General  rule.  In  order  to  receive  a 
grant  under  this  part  the  eligible  tribal 
organization  must  submit  a  application 
in  accordance  with  the  Commissioner’s 
instructions.  ’The  eligible  tribal 
organization  must  submit  an  application 
for  each  fiscal  year. 

(b)  Content  of  the  application.  The 
application  must  include — 

(1)  A  description  of — (i)  The 
geographic  boundaries  of  the  service 
area;  (ii)  The  total  number  of  older 
Indians  to  be  served  imder  the  grant: 
and  (iii)  The  needs  assessment 
conducted  under  §  1328.9(c). 

(2)  A  description  of  the  program  and 
program  objectives.  Each  objective  for 
the  proposed  program  must  be 
consistent  with  the  purpose  of  the  Act. 
The  program  description  must  specify — 
(i)  The  services  the  tribal  organization 
proposes  to  deliver;  (ii)  Any  obstacles  to 
providing  the  services  that  have  been 
identified;  and  (iii)  'The  plans  to 
overcome  the  obstacles  identified. 

(3)  A  copy  of  an  evaluation  for  the 
previous  Federal  fiscal  year  required  by 
§  1328.9  except  for  the  initial  year  of 
operation. 

(c)  Services  delivery  requirements. 
The  application  must  provide  that  the 
requirements  are  met  for — (1)  Nutrition 
services,  as  specified  in  §  1328.15;  (2) 
Legal  services,  as  specified  in  §  1328.17; 
(3)  Information  and  referral  services,  as 
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speciHed  in  §  1328.19;  (4)  A  long-term 
care  ombudsman  program,  as  specified 
in  §  1328.21;  (5)  Multipurpose  senior 
centers  activities,  as  speciHed  in 
§  1328.23  through  §  1328.29;  and  (6) 
Service  provider  requirements  as 
specified  in  §  1328.13. 

(d)  Planning  and  management 
requirements.  (1)  The  application  must 
provide  that  the  tribal  organization 
responsibility  requirements  are  met  as 
specified  in  §  1328.9. 

(2)  The  application  must  specify  the 
methods  the  tribal  organization  will  use 
to  ensure  that  the  older  Indians  it  serves 
under  its  grant  do  not  receive  services 
under  Title  III  for  the  period  of  the  grant. 

(3)  The  application  must  provide  that 
the  tribal  organization  notifies  the  area 
agency(ies)  in  the  planning  and  service 
area(s)  of  the  intent  to  apply  and  of  its 
receipt  of  a  grant  under  this  part. 

§  1328.37  Application  approval. 

The  Commissioner  approves  each 
application  from  an  eligible  tribal 
organization  that  meets  all  Federal 
requirements,  including  the 
requirements  of  this  part.  The 
Commissioner  notifies  the  tribal 
organization  in  writing  of  the  approval, 
and  includes  in  the  notice  the  amount, 
duration,  and  effective  date  of  the  grant 
award. 


(b)  Within  30  days  of  receiving  the 
appeal,  the  Commissioner  sets  a  date  for 
the  hearing.  He  or  she  notifies  the  tribal 
organization  in  writing  of  the  date,  time, 
and  place  for  the  hearing; 

(c)  The  hearing  procedures  include  the 
right  of  the  tribal  organization  to — 

(1)  A  hearing  before  the  Commissioner 
or  his  or  her  delegated  representative; 

(2)  Be  heard  in  person  or  to  be 
represented  by  counsel,  or  an  authorized 
representative,  at  no  expense  to  the 
Administration  on  Aging; 

(3)  Present  oral  and  written  evidence 
at  the  hearing,  and  written  evidence 
prior  to  the  hearing; 

(4)  Have  the  staff  directly  responsible 
for  reviewing  the  application  either 
present  at  the  hearing,  or  have  a 
disposition  from  the  staff,  whichever  the 
Commissioner  decides;  and 

(5)  Cross-examine  any  witnesses 
present  at  the  hearing. 

(d)  The  Commissioner  issues  a  written 
decision  within  30  days  after  the 
hearing,  giving  the  reasons  and  evidence 
upon  which  it  was  based.  The  decision 
is  the  final  agency  decision. 
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§  1328.39  Application  disapproval. 

(a)  If  the  Commissioner  disapproves 
an  application  from  an  eligible  tribal 
organization,  he  or  she  notiHes  the 
eligible  tribal  organization  of  the 
disapproval  in  writing  within  60  days  of 
the  disapproval,  and  at  least  five  months 
before  the  beginning  of  the  next  Federal 
fiscal  year  to  which  the  application 
applies.  In  each  disapproval  notice  the 
Commissioner — (1)  Specifies  each 
objection  to  the  application;  and  (2) 
Notifies  the  tribal  organization  of  its 
rights  to  appeal  the  disapproval,  and  of 
its  right  to  request  technical  assistance 
to  overcome  the  objection(s)  to 
approving  the  application. 

(b)  To  the  extent  practicable,  the 
Commissioner  provides  technical 
assistance  to  the  tribal  organization  to 
assist  it  to  overcome  the  objectionfs]  to 
approving  the  application. 

§  1328.41  Hearings  procedures. 

(a)  If  an  application  from  an  eligible 
tribal  organization  is  disapproved,  the 
tribal  organization  may  file  a  written 
appeal  with  the  Commissioner  and 
request  a  hearing  within  45  days  of  the 
day  of  the  disapproval  notice.  If  it 
appeals  the  disapproval,  the  tribal 
organization  must  include  a  full  written 
response  to  each  objection  specified  in 
the  notice  of  disapproval. 


